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COMPLAINANTS’ MEMORANDUM IN OPPOSITION TO KERR-MCGEE
CHEMICAL LLC’S MOTION TO DISMISS THE COMPLAINT

RespondentKerr-McGeeChemicalLLC (Kerr-McGee)raisesthreeargumentto support

its motion to dismisstheComplaint: (1) this matteris duplicativeof pendinglitigation between

the samepartiesin federaldistrict court; (2) this matteris frivolous becausetheBoard lacksthe

authority to grant the relief Complainantsseek; and (3) this matteris frivolous becausethe

Illinois EnvironmentalProtectionAct (Act) doesnot applyto contaminationwhich first occurred

prior to the effective dateof the Act. ComplainantsGrandPier Center LLC and Ameriban

InternationalSpecialtyLines InsuranceCo. assubrogeeof GrandPier CenterL.LC respectfully

submit that Kerr-McGee’s argumentsare meritless. Consequently,Complainantsrequestthe

Board to deny Kerr-McGee’smotion to dismiss and to enter an order establishingthat the

Complaintis neither duplicative (sometimestermed“duplicitous”) nor frivolous. This matter

shouldbe setfor hearing.



I. APPLICABLE PRECEDENT UNDENIABLY SHOWS THAT THIS COMPLAINT
IS NOT DUPLICATIVE.

The Complaintpendingbeforethe Board is not duplicativeof otherpendinglitigation

betweenthe parties. To be clear, Complainants’Complaintbeforethe Board and the pending

SecondAmendedComplaint before the federal district court againstthe same Respondents

including Kerr-McGee, ariseout of the sameoperative facts. However, the two Complaints

allegedifferent causesof action. Thesix-countSecondAmendedComplaintbeforethe federal

district court seeks relief under CERCLA pursuant to 42 U.S.C. 9607(a), 42 U.S.C.

9607(a)(4)(B),42 U.S.C. 96l3(f~(1),commonlaw strict liability, commonlaw negligence,and

the Illinois ContributionAct, 740 ILCS 100/2. On the otherhand, the three-countComplaint

beforetheBoard exclusivelyseeksrelief accordingto theIllinois EnvironmentalProtectionAct,

sections12(a), 12(d) and2 1(e).

In an analogouscircumstancein G’hrysler RealtyCorp. v. ThomasIndus., Inc., PCB 01-

25 (Dec. 7, 2000),this Board held that ChryslerRealty’s complaintbeforethe Board seeking

reliefundertheAct andthe LeakingUndergroundStorageTankProgramwasnot duplicativeof

pending litigation in the federal court sounding in federal law, negligence, and unjust

enrichment.Notably, ChryslerRealty’sallegationsundertheAct sections12(a), 12(d) and2 1(e)

were dismissedby the federal court for lack of jurisdiction. See Chiysler Realty Corp. v.

ThomasIndus., 97 F.Supp.2d877 (N.D. Ill. 2000). Accordingly, in this case,seekingrelief

underthe Act in federalcourtwould havebeenpointless. Thus, Complainantshereinfiled suit

beforethe Board,ratherthan the federalcourt, for relief underthe Act. To deny Complainants

theirdaybeforethe Boardwould requireComplainantsto electbetweenassertingtheirrights in

federalcourtor beforethe Board, whenthe law plainly providesthat Complainantshaveviable,

but separate,claimsin eachforum. SeealsoDaytonHudsonC’orp. v. Cardinal Inclus., Inc., PCB
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97-134at 3-5 (Aug. 21, 1997) (holdingBoard action soundingin violations of the Act wasnot

duplicitousof similar federal action sounding in violations of CERCLA); Lake CountyForest

Preserve Dist. v. Ostro, PCB 92-80 (July 30, 1992) (holding that Board action was not

duplicitous of federal action filed on the sameday involving the sameparties,the sametime

frame, andthesameactions,becausethe federalactionwasbasedon statutesand legal theories

otherthanthe Act). This Board’sclearprecedentin ChryslerRealty,PCB 01-25 (Dec. 7, 2000),

establishedthat Complainants’instant causeis not duplicative.

II. THE BOARD HAS REPEATEDLY HELD IT HAS AUTHORITY TO ISSUE

ORDERS REQUIRING REIMBURSEMENT OF CLEAN-UP COSTS.

Complainants seek relief for past and future costs of responseat the RV3 North

ColumbusDrive Site, costs of litigation, and an injunction ordering Respondentsto complete

future remediationif requiredby administrativeorder or judicial decree. Kerr-McGee argues

that this Board lackstheauthorityto grantsuchrelief Kerr-McGeeis mistaken.

First, th~Board hasconsistentlyheld that it hasthe authority to awardcleanupcosts to

privatepartiesfor a violation of theAct. SeeC’hrysler Realty,PCB 01-25 (Dec. 7, 2000);Lake

CountyForestPreserveDist. v. Ostro,PCB 92-80 (March 31, 1994). Furthermore,asnotedin

this Board’s Ostro decision,the Board’s authority to grant such relief is basedon the broa.d

languageof Section33(a) of the Act (415 ILCS 5/33(a)) aswell as the Illinois SupremeCourt

decisionin Peoplev. Fiorini, 143 Ill.2d 318 (1991). Ostro, PCB 92-80 at 12-13 (March 31,

1994). Moreover,the SupremeCourt in Fiorini heldthat an awardof clean-upcostsis properly

left to the trial court’s (or Board’s) authority. Fiorini, 143 Ill.2d at 350; ChryslerRealty,PCB

01-25at 3 (Dec. 7, 2000).
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Second,theAct providesclearauthorityfor theBoardto ordera party to ceaseand desist

from violations of theAct or of the Board’srules andregulations. ChryslerRealty,PCB 0 1-25

at 3 (Dec. 7, 2000)citing 415 ILCS 5/33(b). Contraryto Kerr-McGee’scontention,theBoard

hasinjunctive powers. Furthermore,suchan injunctionwould notbe “pointless”asKerr-McGee

argues. As statedin theComplaint,Complainantscontinueto incur additionalcostsof response.

Complaint¶ 24. Theproofofthis allegationwill be demonstratedathearing.

Accordingly, there is no merit to Kerr-McGee’sclaim that the allegationsraisedby

Complainantsarefrivolous.

III. THE ACT GOVERNS THE CLAIMS AS PLED BY COMPLAINANTS.

Kerr-McGee’s final mistaken argument in support of its motion to dismiss is that

Complainantscam~otseekrelief for the clean-upcostsof contaminationthat occurredbeforethe

Act was signed into law. Kerr-McGeewould strip the Act of anyauthority overany clean-up

operations concerning sites initially contaminatedprior to enactment of the Act; Not

surprisingly, Ken-McGee.provides no authority for such a startling conclusion. In fact, the

legislatureintendedtheAct to haver~troactiveeffect asthe appellatecourt determinedin State

Oil Co. v. Pollution ControlBoard, 822 N.E.2d876 (2d Dist. 2004). Thatopinionheld:

Wefind indicationsin section2 of theAct (15 ILCS 5/2 (West 1996))that
the legislature generally intended the Act to be given retroactive application.

• Specifically, section 2(a)(vi) states, “despite the existing laws and regulations
concerningenvironmentaldamagethereexistcontinuing destructionand damage
to the environment.” (Emphasisadded.) 415 ILCS 5/2(a)(vi) (West 1996).
Section 2(b) states that one of the purposesof the Act is to reslore the
environment.415 ILCS 5/2(b) (West 1996). Thus, it is clearthat the legislature
intendedthe Act to addressongoingproblems,which by definition existedat the
time that theAct was enacted.Additionally, theAct calls for liberal construction
to effectuateits purposes.415 ILCS 5/2(c) (West 1996). Accordingly, wefInd
that the legislature man~festedan intent that the Act be generally given
retroactiveapplication...

StateOil, 822 N.E.2dat 882 (Emphasisadded).
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The wrongful acts of Ken-McGee over 70 years ago resultedin radioactivethorium

contaminationthat haspersistedto the presentday. Complaint¶ 12-14, 17-24. Furthermore,

Complainantsfirst incurredcostsrelatedto thecleanup of theRV3 Site in 2000 andcontinueto

incur coststoday. Id. Thesecostswereincurredby Complainantssubsequentto enactmentof

the Act, thereby subjecting Respondentsto provisions of the Act as alleged in the instant

Complaint. Kerr-McGee’sfinal contentionis notwell-taken.

CONCLUSION

As establishedby the foregoing, Ken-McGee’sMotion to Dismissthe Complaintlacks

any basisin law. Consequently,Complainantsrequestthis Boardto denythe motion and enter

an orderfinding the Complaintto beneitherduplicitousnorfrivolous, and to set this matterfor

hearing.
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CERTIFICATE OF SERVICE

I, theundersigned,on oath,statethatI haveservedon thedateofApril ~, 2005, the
attachedComplainants’Memorandumin Oppositionto Kerr-McGeeChemicalLUC’s Motion to
DismisstheComplaintby Certifiedmail, uponthefollowing persons:

DonaldJ.Moran
PEDERSEN& HOUFT
161 NorthClark Street,Suite3100
Chicago,Illinois 60601-3242

Attorneyfor RiverEastLLCand
ChicagoDockandCanal Trust

JohnT. Smith II
COVfNGTON & BTJRLING
1201PennsylvaniaAvenueN.W.
Washington,D.C. 20004-2401

Attorneyfor Kerr-McGeeChemicalLLC

Subscribedto andswornbeforeme
This Lay of April, 2005.

Not~v~’Public

My commissionexpires:

55 EastMonroeStreet,Suite4100
Chicago,IL 60603
(312)372-0770
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